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CANDIDATE NUMBER:

INSTRUCTIONS

1. Time allotted: three (3) hours.

2. This examination contains 5 questions on 24 pages (including this instruction
page). Check to ensure that the examination is complete before starting.

3. Answer all of the questions. As far as possible, all answers should be written on
this examination paper. Extra paper may be used only if absolutely necessary.
Make sure that any extra sheets are adequately attached and clearly marked with
your name.

4. The questions are primarily based on the fact pattern set out on page 2 of the
examination. Read the fact pattern carefully before starting. The various
guestions may add, subtract and/or change facts included in the initial fact pattern.

5. The examination is worth a total of 100 marks.

6. The examination will be graded on a pass/fail basis (50 marks is a pass). The
questions are of equal value. Apportion your time accordingly.

7. Where appropriate, reference to specific course materials is strongly encouraged.

8. This is an open book examination to be completed on an individual basis. You
may refer to any written materials you deem appropriate.

0. Adherence to the time limitation imposed for this examination is required.

Please turn to the next page for the fact pattern.
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FACT PATTERN: ““PASTELS AND PRINTS”

On Monday morning, Samantha Jones called Dominic Gonzales, a lawyer with a general
practice. Samantha told Dominic that she and her business partner — Tim Rogers — are
looking to sell their jointly-owned art gallery: “Pastels and Prints”. Samantha and Tim
plan to divide up the sale price of the gallery (a downtown commercial property) and
whatever money they receive on the sale of the remaining merchandise that they
currently have in stock. Samantha hopes that the sale proceeds and inventory profits
should be in the range of (total) $500,000.

Samantha has known Tim for years. Until now, the business relationship between them
has been great. However, after they decided to sell Pastels and Prints, things have been
difficult. Last Friday, during negotiations between Samantha and Tim regarding how to
divide up the proceeds of the sale of the business, things broke down totally. Tim
stormed out of the meeting room at the gallery and Samantha has not spoken with him
since.

Even though communications are tough at the moment, she tells Dominic that she still
cares for and trusts Tim. She would rather not lose him as a friend. Samantha also tells
Dominic that — other than the money that is tied up in their business — Tim does not have
a lot of financial resources. Further, Tim and his spouse are leaving the country soon (to
take up work in a small community in Mexico that is famous for its paintings and
galleries). She is certain, therefore, that he will return shortly looking to finalize the sale,
which he would like to make happen as soon as possible before he needs to leave the
country.

Samantha asks Dominic if he would act as her lawyer in her negotiations with Tim
regarding the sale of Pastels and Prints. Dominic agrees.

Please turn to the next page for the start of the examination questions.
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Value:
20 marks

QUESTIONS

Question 1

Samantha is feeling badly for Tim (particularly about his financial
situation). She knows that it will be difficult for him to hire a
lawyer. She asks Dominic if it would be possible for Dominic to
act as a lawyer for both Samantha and Tim, and if so, whether
Dominic would be willing to do so.

What should Dominic say? Specifically, discuss whether it would
be possible for Dominic to act for both Samantha and Tim in the
negotiations between Samantha and Tim regarding the Pastels and
Prints deal. If so, how and under what conditions? If not, why
not? Be specific about what factors — precedent, Canadian Bar
Association Code of Professional Conduct provisions, etc. —
should inform Dominic’s thinking.
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Value:
20 marks

Question 2

Assume for purposes of this question that Dominic decides only to
act for Samantha and that Tim has not retained a lawyer. Further,
Dominic is informed by Samantha that the relationship between
Samantha and Tim has now totally broken down. Samantha
instructs Dominic simply to “get the deal done.” When asked if
she wants input into how the deal is done or on what terms, she
simply replies: “Be as tough on Tim as possible and get the best
deal you can. | don’t care if he gets anything when you’re through
with him.” Dominic prides himself on being a fair and ethical
lawyer. He does not like to take advantage of people, particularly
if they are not represented by a lawyer. However, he also knows
that he has a duty to act in the best interests of his client.

How should Dominic proceed in this circumstance? What and/or
whose considerations/interests are at stake and how should they be
balanced and/or resolved?
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Value:
20 marks
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Question 3

Assume for purposes of this question that negotiations have now
failed and that the parties have proceeded with litigation. The case
has advanced though the pleadings stage and is now at the
discovery stage. Dominic advises Samantha that she must
essentially disclose all documents that are relevant to the litigation.
He also advises Samantha that some of her documents may be
subject to “privilege” exceptions. Samantha collects the
documents that she has for production. When she provides the
documents to Dominic, she holds one document back. It is a
memo marked “confidential” that she wrote to herself just before
she and Tim decided to sell the business. The memo sets out what
she thought the business would be worth in a sale situation (which
she listed — in the memo — as much lower than what she has
claimed in the litigation between her and Tim). She points out to
Dominic that she specifically marked the document “confidential”
at the time that she wrote it and therefore feels that she should not
have to produce it.

Discuss what Dominic should say — and on what basis — to
Samantha about the difference between “confidential” and
“privilege” and her production obligations regarding the memo.
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Value:
20 marks
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Question 4

Following the discovery stage of the litigation but before trial,
Samantha asks Dominic to revisit with her how she can pay for his
legal services, including whether he would do some of the work for
free, or at least at a reduced rate. How should he respond? Based
on what individual (i.e. relating to this client and this case) and
what systemic (i.e. relating to the profession and/or society
generally) considerations?
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Value: Question 5
20 marks
With at least one specific reference to the Pastels and Prints fact

pattern and at least two specific references to the Canadian Bar
Association’s Code of Professional Conduct, discuss your view of
what the profession of law is and how, if at all, it differs from other
business activities.
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End of Examination.
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