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Executive Summary

Law societies and law schools in Canada lie at an interesting crossroad. Law schools,

some of which began in law societies, have become increasingly separated from them,
and guard their academic autonomy. Law societies, now clearly focused on regulating

entry to the profession in the public interest, and influenced by regulatory regimes that

require transparency and objectivity in the standards for entry to the profession, see a

need for greater specificity in what constitutes a Canadian common law degree for

purposes of entry to the profession.

The Federation of Law Societies of Canada established this Task Force in June 2007 to
review the criteria in place for the approved common law degree and, if appropriate, to
recommend modifications to achieve a national standard for recognition of an approved

common law degree for entry to the profession.

In Canada the 14 provincial and territorial law societies have statutory responsibility for
licensing lawyers. For many years law societies in the common law provinces have
carried out this responsibility by requiring candidates for admission to the bar to have
earned a Canadian common law degree or its equivalent, to successfully complete a law
society bar admission program and to complete a period of apprenticeship known as

articles.

In the past two years, a number of events have converged to focus law societies’
attention on the lack of an articulated academic requirement for entry into their bar

admission programs:

e After more than 25 years in which no new law schools were created in Canada
and there was very little increase in law school seats throughout the country,
several universities in Ontario indicated an interest in creating law faculties. The
immediacy of this issue has receded with the Ontario government'’s
announcement that it will not fund new schools at this time, but there is still the
possibility of new law schools emerging in other provinces. Moreover, the
importance of articulating a national standard remains. The portability of legal

credentials should be based on clear and transparent principles. The absence of



an accepted national standard in Canada stands in marked contrast to the

approach taken in other common law jurisdictions.

e The number of graduates of international law schools who apply for admission to
law society bar admission programs has steadily increased over the past twenty
years. The National Committee on Accreditation ("NCA"), a subcommittee of the
Federation of Law Societies of Canada, evaluates the legal training and
professional experience of persons with international or Canadian hon-common
law legal credentials who wish to be admitted to common law bars in Canada.
The articulation of a national standard for domestic common law degrees would
facilitate the assessment of equivalency of international law degrees and improve

the transparency of the process.

e Legislation in Ontario and Manitoba, and under discussion in Nova Scotia,
requires self-governing professions to develop and maintain requirements for
entry to the profession that are transparent, objective, impartial and fair, and will

monitor compliance.

e While these challenges have been unfolding, a number of legal educators have
proposed innovative approaches to the teaching of law, including greater

integration of practical and theoretical instruction, particularly in third year.

Law societies in Canada regulate in the public interest. Among their other responsibilities
they must develop standards of competence for members of the profession. They must
ensure that candidates for entry into law society bar admission programs meet required
standards for the practice of law. They must articulate and implement those standards in

ways that are transparent, objective, fair and impartial.

Required Standard

The Task Force has considered how to articulate a required standard. Its preliminary
view is that the standard should address competencies in fundamental areas of
substantive knowledge, legal skills and professional responsibility. It should refer to the
legal education environment in which those competencies have been acquired.

Candidates who seek entry into law society bar admission programs should have



acquired a comprehensive legal education that provides them with framework
competencies, including a heightened awareness of professional ethics and conduct,
and an understanding of the operation of those competencies in the Canadian legal

system, to prepare them for the practice of law.

No single stage of a lawyer’s development can be expected to fill all or even most of the
lawyer's educational needs. It is not reasonable to expect that law schools will graduate
students who are fully capable of providing competent professional services to clients in
all matters. The bar must continue to play a role in bridging the gap between law school
and formal licensing of lawyers. However, through the professional legal education
students receive in law school, they should acquire foundational competencies
necessary for the practice of law. Law school must continue to be that vital component of
the lawyer's education that provides the framework knowledge, skills, attitudes and

capacity for reflection that enable its graduates to move into myriad lawyering roles.

Framework Competencies

The Task Force seeks comment on its preliminary view (set out in italics below) of
framework competencies that graduates seeking to enter law society bar admission
programs should have acquired in law school. The Task Force also seeks comment on
its preliminary view that law students should be required to take a mandatory stand-
alone course in professional responsibility that addresses both the broad principles of
professionalism and the ethical issues with which lawyers must contend throughout their
careers, including in areas such as conflicts, solicitor client privilege, and the lawyer's

relationship with the administration of justice.

Graduates seeking entry into law society bar admission programs in common law
jurisdictions in Canada should be able to demonstrate education in the following
competencies and have an understanding of their operation in the Canadian legal
system:
¢ Foundations of common law, including,
o0 the doctrines, principles and sources of the common law, how it is made
and developed and the institutions within which law is administered in
Canada;

o Contracts, torts and property law;



o Criminal law; and
o Civil Procedure.
e The constitutional law of Canada, including principles of human rights and
Charter values.
e Equitable principles, including fiduciary obligations, trusts and equitable
remedies.
e Business organization concepts.
e Principles of statutory analysis and of regulatory and administrative law.
e Dispute resolution and advocacy skills and knowledge of their evidentiary
underpinnings.
e Legal research skills.
e Oral and written communication skills specific to law.

o Professional responsibility.

Institutional Requirements

Modern Canadian law schools provide an excellent liberal legal and professional
education. Law is an intellectual discipline and the practice of law requires rigorous
academic training as well as practice skills. It is important to consider and articulate
those institutional requirements that should form part of the required standard for entry
into law society bar admission programs. The Task Force has considered and invites

comment on four specific institutional requirements related to,

law school admission requirements;

length of law school program;

program delivery; and

joint degrees.

The issue of comprehensive legal education is also relevant to a discussion of proposals
for law society recognition of the law degrees of graduates from new law schools for the
purposes of entry into bar admission programs. There are a number of characteristics
and underpinnings essential to the development and maintenance of an effective law
school environment. The Task Force seeks comment on whether a national body should
be established to develop the components for recognition of new law school law

degrees.



Compliance Requirements
Once a required standard is articulated, law societies must consider how to monitor

compliance. The Task Force has examined three possible compliance options:

e The "status quo" option.
e The examination option.

e The approved law degree option.

Under the “status quo” law societies have not monitored law school curricula. Students
with a degree from one of the 16 Canadian common law faculties are automatically
eligible for admission into law society bar admission programs. The argument in favor of
this option is that under it Canadian law schools have developed into sophisticated
institutions that promote innovation and are capable of adapting to changing needs of
the legal profession. Multiple internal and external university reviews obviate the need
for an additional layer of law society review. One of the arguments against this option is
that regardless of how rigorous university evaluation structures are, universities and law
societies have different mandates and define their mission differently. The option does
not give weight to the responsibility law societies have to determine the academic

requirements that are necessary to practice law.

Under the examination option, graduates seeking to enter law society bar admission
programs would first be required to successfully complete a national examination
designed to test their competence in the areas that regulators designate as essential. A
passing grade would be the measurement that the student has met the competence

standard.

This option appears to be transparent and objective, easily developed and applied
nationally, and entirely within the control of law societies. Potentially it may apply to both
domestically and internationally educated candidates seeking entry into a bar admission

program.

There is the danger, however, that examinations such as this come to “drive” the legal
education process. Examination success may primarily denote the ability to write

examinations, rather than proof of the acquisition of the knowledge, skills and abilities



that a lawyer requires to practise law. It is also necessary to consider carefully the

prerequisite education necessary to be entitled to write the examination.

Under the approved law degree option a required standard would be established (such
as along the lines described above) and law faculties would demonstrate how their
graduates achieve the required competencies. If the degree is approved, any student
with a law degree from that school would be eligible to enter bar admission programs.
What would differentiate this option from the current automatic approval of all graduates
from the 16 common law faculties would be the establishment of a more modern,
articulated standard and a national monitoring process. This approach offers certainty to
both law schools and their graduates that the degree will be recognized for the purposes
of entrance into bar admission programs. It satisfies law societies' responsibility for
admission standards through regular monitoring, but continues to allow for significant
flexibility in how law schools meet the standards. From the perspective of law faculties,
however, it increases external reviews of their programs. Also, it entails the

establishment of a national compliance body, with resource implications.

Consultation Process

With the approval of the Federation Council for consultation, the Task Force is
disseminating this consultation paper nationally for comment. It will receive written
comments until December 15, 2008. Thereatfter it will prepare a final report and

recommendations for Federation Council in the spring of 2009.

Comment is invited on some or all of the following questions or on any aspect of
the issues raised in this consultation paper:
1. Does the suggested list of foundational competencies encompass those that
candidates for entry to bar admission programs should possess?

2. lIs it over or under-inclusive?

3. Is a stand-alone course on professional responsibility an appropriate
requirement for candidates seeking entry to bar admission programs?

4. Should the existing prerequisite for entry into Canadian common law faculties
of two years of post-secondary education in a university setting be
maintained or should it be changed to reflect the de facto requirement of an
undergraduate university degree?



10.

11.

12.

13.

14.

15.

16.

If so, should McGill's tradition of admitting students following completion of a
two-year CEGEP program be accommodated as an exception to the general
prerequisite?

Are there other exceptions that should be recognized and accommodated?

Should the standard length for the common law degree be expressed in
terms of credit hours rather than years of study?

If so, is 90 credit hours the appropriate standard?

Should in person learning be required for all or part of the law school
program?

Are there other delivery systems that should be taken into account?

How should joint degree programs be treated for the recognition of the
common law degree?

Should a national body monitor joint degree programs?

Should a national body be established to develop the components for
recognition of law degrees from new law school programs?

Are there alternatives to this approach?

The Task Force has identified three possible compliance models. Please
provide comments on these models.

Are there other models that should be considered and if so, what are they?



TASK FORCE ON THE CANADIAN COMMON LAW DEGREE
CONSULTATION PAPER

Introduction

1.

Law societies and law schools in Canada lie at an interesting crossroad. Law
schools, some of which began in law societies, have become increasingly
separated from them, and guard their academic autonomy. Law societies, now
clearly focused on regulating entry to the profession in the public interest, and
influenced by regulatory regimes that require transparency and objectivity in the
standards for entry to the profession, see a need for greater specificity in what
constitutes a Canadian common law degree for purposes of entry to law society
bar admission programs. Beyond and within Canada, there is much discussion
and debate about innovation in the education of lawyers, and the right balance

between theory and practice.

The Federation of Law Societies of Canada (“the Federation”), through its Task
Force on the Canadian Common Law Degree, seeks an approach that ensures
that candidates for entry into law society bar admission programs® meet required

standards for the practice of law, in the public interest.

The Role of Law Societies in Legal Education

3.

In Canada, the 14 provincial and territorial law societies have statutory
responsibility for licensing lawyers.? Law societies in the common law provinces
carry out this responsibility by requiring candidates for admission to the bar to
have earned a Canadian common law degree or its equivalent, to successfully
complete a law society bar admission program and to complete a period of
apprenticeship known as articles. Currently, the successful attainment of a

Canadian common law degree® satisfies the regulators’ academic requirement.

! The term "bar admission program"” includes what is known as the “licensing process” of the Law
Society of Upper Canada.

% Law Society of British Columbia, Law Society of Alberta, Law Society of Saskatchewan, Law
Society of Manitoba, Law Society of Upper Canada, Barreau du Québec, Chambre des notaires
du Québec, Law Society of New Brunswick, Barristers’ Society of Nova Scotia, Law Society of
Prince Edward Island, Law Society of Newfoundland and Labrador, Law Society of Yukon, Law
Society of the Northwest Territories, Law Society of Nunavut.

% In some provinces, the academic requirement is expressed simply as “a Canadian common law
degree” (e.g. Alberta Law Society of Alberta -Rule 50.2; Law Society of British Columbia, Rule 2-
27(4)(a): “successful completion for the requirements for a bachelor of laws or the equivalent

-9-



The bar admission and articling stages provide practical training for the practice

of law.

To assess the academic qualifications of persons who receive their legal training
outside Canada, the Federation has established the National Committee on
Accreditation (“NCA”) to assess equivalency of legal education. When satisfied
that equivalency has been achieved, the NCA issues a Certificate of
Qualification that law societies generally use to determine whether an applicant
meets the academic requirements for entry into a bar admission program.

Appendix 1 contains a summary of the NCA process.

The development of the concept of an approved Canadian law degree was in
large part the result of the debate in Ontario in the 1940’s and 1950’s over
control of legal education in Ontario. In 1957 the Benchers of the Law Society of
Upper Canada agreed that graduates “from an approved law course in an
approved University in Ontario” would meet the academic requirements for entry
to the bar admission course. This resulted in the relatively quick development of
law schools at Queen’s, Western, Ottawa and Windsor, the further development
of the law faculty at the University of Toronto, and ultimately the relocation of the
old Osgoode Hall Law School to York University in 1969. The Law Society of
Upper Canada subsequently expanded the scope of acceptable law programs to
include law schools throughout Canada and over the next two decades
proceeded to grant approval for the law degrees of all 16 Canadian common law
faculties for entry into its bar admission program. In 1984, Kenneth Jarvis, while
Secretary of the Law Society of Upper Canada, described this process in a letter

to the Federation, set out at Appendix 2.

The original standard set by the Law Society of Upper Canada prescribed
eleven mandatory courses and a number of additional courses that “approved

law schools” were required to offer. In 1969, as a result of a request by the

degree from a common law faculty of Law in a Canadian university.”); in others, the degree must
be from a “recognized school of law” (e.g. Saskatchewan —
ww.lawsociety.sk.ca/newlook/Programs/admission.htm) or from an “accredited law school” (e.qg.
Ontario Law Society of Upper Canada By-law 4, section 9.).

-10 -



Ontario Law Deans for greater flexibility in program development, the Law
Society reduced the number of required courses from eleven to seven. A copy of

the 1957/69 Law Society of Upper Canada document is set out at Appendix 3.

Neither the Law Society of Upper Canada nor any other law society appears to
have updated the statement of requirements for "an approved law course in an
approved University" since the 1969 modification of the 1957 requirements.
There has never been a national standard for the approval of law programs or

law schools.

In 1976, 1979 and 1980 three new law schools opened their doors at Victoria,
Calgary and Moncton, respectively. Because there was no national law program
approval body, each provincial law society had to consider whether to recognize
law degrees from these institutions as meeting the academic requirements for

entry to their respective bar admission programs.

For example, the Credentials Committee of the Law Society of British Columbia
reviewed the curriculum of the University of Victoria law faculty in February 1975
and passed a resolution to “approve the curriculum” and “recognize the LL.B.
degrees” of that institution.” It took similar steps in relation to the other new law
faculties in Canada.” On the other hand, during the same period the Law Society
of British Columbia rejected an application for recognition by University College
at Buckingham, England on the basis that the courses in that program were not
as comprehensive as would be expected in a Canadian program and the course

of study was not comparable in duration to a Canadian degree.®

* Minutes of the Credentials Committee, Law Society of British Columbia, February 17, 1975.

®> Minutes, ibid., May 17, 1976; Nov. 14, 1978; June 18, 1979. The Law Society of Upper
Canada’s Legal Education Committee considered the University of Calgary’s proposal for a
faculty of law in 1976. In June 1976 it advised that it was satisfied with the first year curriculum,
but wished to see the curriculum for the second and third years. In April 1979 the Committee
approved the proposal “with a rider that the Faculty of Law of the University of Calgary be advised
that the Law Society has a concern that Personal Property is not included in the curriculum as an
area of law that all students are required to study and that the Law Society would like assurance
that Personal Property is and will be included as a compulsory subject area in the law school
course.” As recently as the 1990s the Law Society of Upper Canada approved interdisciplinary
degree programs from Queen’s University with cooperative placements.

® Minutes of the Credentials Committee, Law Society of British Columbia, October 15, 1979.

-11 -



10.

11.

12.

13.

14.

In 1985, the Federation sponsored a conference on legal education that
produced a number of learned papers and an apparent consensus that it was
time the Federation established a national body to deal with questions of law
school accreditation.” Although a national committee was established at that
time, in 1994, the Federation assigned to the NCA the responsibility for
assessing proposals for new law schools and making recommendations to law
societies. The Federation did not, however, designate a standard against which

applications for recognition of new law degrees could be measured.

In the past two years, a number of events have converged to focus law
societies’ attention on the lack of an articulated academic requirement for entry

into their bar admission programs.

(@) New Law School Applications

After more than 25 years in which no new law schools were created in Canada
and there was very little increase in law school seats throughout the country,
several universities in Ontario have indicated an interest in creating law
faculties. Lakehead University applied to the Law Society of Upper Canada and
the NCA for recognition of its proposed curriculum. No fewer than three other

universities have expressed interest in establishing law schools.

These universities naturally want to know what requirements law societies will
place on them for recognition of their degrees so that their graduates can gain
entry into bar admission programs in Canada. The only requirements available
for the NCA'’s consideration are the 1957/1969 requirements, which are widely
felt to be out-of-date and have, in any event, never been formally endorsed by

law societies outside Ontario.

Furthermore, law societies adopted a National Mobility Agreement (“NMA”) in
2002 that allows for inter-jurisdictional mobility based on recognition throughout

Canada of membership in any provincial bar.?2 Thus recognition by any one

" Federation of Law Societies of Canada, Legal Education in Canada, 1985.

& All provincial law societies have now signed the National Mobility Agreement. All except Quebec
have implemented the Agreements. Regulations recently enacted in Quebec will soon provide for

-12 -



15.

16.

17.

province of the common law degree of a particular university amounts to de
facto recognition by all. It seems timely not only to articulate a standard for the
NCA to use when assessing recognition requests by new law schools, but to
ensure that the standard is nationally endorsed and applicable to existing law

schools as well.

In July of 2008, the Ontario Government announced that it would not fund new
law schools in Ontario at this time. This announcement appears to remove the
immediacy of this issue, but does not of course preclude the possibility of new
law schools emerging in other provinces. Moreover, the importance of
articulating a national standard remains. The portability of legal credentials
should be based on clear and transparent principles. The absence of an
accepted national standard in Canada stands in marked contrast to the

approach taken in other common law jurisdictions.

(b) Increase in Internationally Trained Lawyers

In addition to the challenges arising from applications for new law schools, the
number of graduates of international law schools who apply for admission to bar
admission programs has steadily increased over the past twenty years. For
example, the number of internationally educated applicants seeking Certificates
of Qualification from the NCA has increased from 225 in 1999 to 532 in 2007 on

a more or less straight-line basis.’

These students, increasing numbers of who are Canadians who have gone

abroad for their legal studies do not by definition have a Canadian law degree.

mobility provisions adapted to reflect the existence of a different system of law in that province.
Territorial law societies have agreed to a separate, somewhat more limited, mobility agreement.

? National Committee of Accreditation applications 1999-2007:

1999: 225 applications
2000: 235 applications
2001: 261 applications
2002: 328 applications
2003: 367 applications
2004:340 applications
2005:464 applications
2006: 446 applications
2007:532 applications

-13 -



18.

19.

20.

21.

The NCA's role is to evaluate the legal training and professional experience of
persons with international or non-common law legal credentials from Québec
who wish to be admitted to common law bars in Canada. The process includes
an examination of the length of the law program, whether the candidate has
undergraduate education prior to law school, the courses taken, the legal
system in existence where the law degree was obtained (e.g. common law, civil
law, hybrid), the graduate’s standing, and the nature and duration of any legal

experience.

The NCA determines what additional examinations or schooling an applicant
must successfully complete to be issued a Certificate of Qualification that attests
that the applicant has the “equivalent to a Canadian common law degree.”
Because the necessary elements of a Canadian common law degree are not

clearly or nationally defined, the question has arisen — equivalent to what?

The development of a national standard for domestic common law degrees
would facilitate the assessment of equivalency of international law degrees and

improve the transparency of the process.

(c) Fair Access Legislation

Legislation in Ontario and Manitoba, and under discussion in Nova Scotia,
requires self-governing professions to designate requirements for entry to the
profession that are transparent, objective, impartial and fair to ensure that
candidates do not face unfair or arbitrary barriers, and will monitor regulators’
compliance. Some of the relevant provisions of the Ontario legislation (which is

similar to Manitoba’s) are set out at Appendix 4.

Fair access legislation requires a regulatory body using a third party to conduct
assessments of international credentials to ensure that that body also conforms
to the requirements of the legislation. For the legal profession, the legislative
requirements are therefore applicable to NCA processes at least in jurisdictions
with fairness legislation and arguably, as a matter of principle, for all common

law jurisdictions.

-14 -



Integrated Education

22.

23.

24,

25.

While these challenges have been unfolding, a number of legal educators have
been proposing innovative approaches to the teaching of law, including greater

integration of practical and theoretical instruction, particularly in third year.

Under such programs, academic instruction is more closely integrated with the
development of practical skills so that upon call to the bar lawyers are better
prepared to advise clients and protect their interests. The benefits of a more
integrated program have been set out in a report produced by the Carnegie
Foundation for the Advancement of Teaching in 2007 entitled, Educating
Lawyers: Preparation for the Profession of Law. An excerpt is included at
Appendix 5. In 2007 the American Clinical Legal Education Association
completed its report entitled, Best Practices in Legal Education, chaired by
Professor Roy Stuckey, and came to similar conclusions as the Carnegie report.

An excerpt is included at Appendix 6.

In Canada, unlike the United States, before students can be called to the bar
they must article for a period of time, usually from ten to 12 months, and take
bar admission programs that include some skills training. The purpose of this
period of articles and bar admission programs is to provide practical instruction

in the practice of law.

While articling affords Canadian law students some direct practical experience
before call to the bar, there continues to be variation in the quality of the
process. The existence of articling does not eliminate the relevance of the
Carnegie and Stuckey studies to the Canadian experience. Law schools have a
significant role to play in combining the doctrinal and theoretical education with
the tools necessary for practical application. Law schools increasingly
appreciate the role of skills training in education and continue to develop
innovative and integrated skills opportunities for students, including clinical

training placements.

- 15 -



Creation of the Task Force

26.

27.

28.

29.

The Federation established this Task Force in June 2007 to review the criteria
currently in place for the approved common law degree and, if appropriate, to
recommend modifications to these criteria to achieve a national standard for
recognition of an approved common law degree for entry into law society bar
admission programs. The precise terms of reference are set out at Appendix
7.1

The Task Force comprises eight benchers and former benchers and three staff
members from law societies across the country.™ The Task Force has met
eleven times. In November 2007 the Task Force Chair met with the Canadian

Council of Law Deans (“the Council”) and invited input from the Deans.

The Council established a working group of three Deans that met with the Task
Force on two occasions and was invited to provide the Task Force with its views
respecting the nature of the Canadian legal education experience and
expectations of students enrolled in a Canadian LL.B./J.D. program. The Council
endorsed the working group's overview report (“Deans’ Report”), set out at
Appendix 8. The Task Force has found both its discussions with the Deans and

the report helpful to its deliberations.

In addition, in March an ad hoc group of law faculty held a symposium to discuss
the Task Force’s work. Task Force members were invited to attend a question
and answer session. The Task Force found the session informative and useful.

Subsequent to the session the ad hoc group provided the Task Force with a

1% This Task Force has been mandated to consider those competence-based requirements that
should be required for entry into bar admission programs. It may well be, however, that following
the completion of this process law societies will want to consider the implications for their own bar
admission and licensing programs, with a view to considering the development of a national
approach.

™ John J. L. Hunter, Q.C. (Chair) (British Columbia), Susan Barber (Saskatchewan), Babak Barin
(Québec), Vern Krishna, C.M., Q.C.(Ontario), Brenda Lutz (New Brunswick), Douglas A.
McaGillivray, Q.C.(Alberta), Grant Mitchell, Q.C. (Manitoba), Catherine S. Walker, Q.C. (Nova
Scotia), Sophia Sperdakos (Law Society of Upper Canada), Donald F. Thompson, Q.C.(Law
Society of Alberta), and Alan D. Treleaven (Law Society of British Columbia).

-16 -



30.

paper that reiterated and expanded upon the perspectives and suggestions

outlined during the meeting. Its paper is set out at Appendix 9.

This consultation paper sets out specific issues the Task Force is considering
and invites comment. The Task Force’s intention is to receive and consider the
comments before preparing its final report for Federation Council in the spring of
20009.

Law Societies’ Goals Respecting Competence

31.

Law societies in Canada regulate in the public interest. Among their other
responsibilities they must develop standards of competence for members of the
profession. As part of this process they must ensure that candidates for entry
into law society bar admission programs meet required standards for the
practice of law. Further, they must articulate and implement those required

standards in ways that are transparent, objective, fair and impartial.

Developing the Required Standard

32.

33.

34.

The Task Force’s preliminary view is that the required standard should address
competencies in fundamental areas of substantive knowledge, legal skills and
professional responsibility. It should address the legal education environment in

which those competencies have been acquired.

Candidates who seek entry into law society bar admission programs should
have acquired a comprehensive legal education that provides the candidates
with framework competencies, including a heightened awareness of professional
ethics and conduct, and an understanding of those competencies in the context

of the Canadian legal system, to prepare them for the practice of law.

@) Required Competencies

At the heart of law are relationships in which individuals interact with one
another, the state, and societal and business entities. A lawyer’s fundamental
role is to understand those relationships, to identify the legal issues and

problems that arise from them and to craft solutions. The lawyer's role may arise

-17 -



35.

36.

37.

38.

in traditional private practice while serving the needs of a client, as corporate

counsel, in government or clinic practice, or in myriad other contexts.

Each context and each issue may require the lawyer to bring to bear a wide
range of skills and substantive ability. The lawyer's development is never static
and must evolve, adapt and expand wherever the lawyer works and in the face

of a constantly changing legal landscape.

To perform their roles lawyers must know the law, whether common law or

statute. This does not mean that lawyers will always know all the law applicable
to a particular problem or issue, but does mean they must understand the basic
legal concepts that will be applicable, and will guide them in finding the law that

is specific to the problem or issue at hand.

It is not reasonable to expect that law schools will graduate students who are
fully capable of providing competent professional services to clients in all
matters. Clearly, the bar must continue to play a role in bridging the gap
between law school and formal licensing of lawyers. However, through the
professional legal education students receive in law school, they should acquire

foundational competencies necessary for the practice of law.

The Task Force agrees with the characterization of law schools as “hybrid
institutions” with antecedents both in the historic community of practitioners and
in the modern research university.'? Professor Harry Arthurs expressed this
duality more than twenty years ago in language that the Task Force believes is
still apposite:

Law faculties are part of the university, but they are not governed
solely by the university’s statutes and structures. They are subject
as well to the regulations of professional governing bodies that
partly define their curriculums, teaching terms, and other matters
such as minimum admission criteria.™

12 william M. Sullivan et al, Educating Lawyers: Preparation for the Profession of Law (The
Carnegie Foundation for the Advancement of Teaching), 2007, at p. 4; also referenced in the
Deans’ Report, p. 3.

3 Harry W. Arthurs, “The Law School in a University Setting”, at Legal Education in Canada, p.

159.
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39.

40.

41.

42.

In the Task Force's view law school should be that vital component of the
lawyer's education that provides the framework knowledge, skills, attitudes and
capacity for reflection that enable its graduates to move into the lawyering roles

described above.

The Carnegie Foundation’s study highlights the common goal of professional
training across professions:

Across the otherwise disparate-seeming educational experiences
of seminary, medical school, nursing school, engineering school
and law school, we identified a common goal: professional
education aims to initiate the novice practitioner to think, to
perform, and to conduct themselves (that is to act morally and
ethically) like professionals. We observed that toward this goal of
knowledge, skills, and attitudes, education to prepare
professionals involves six tasks:

1. Developing in students the fundamental knowledge
and skill, especially an academic knowledge base and
research

2. Providing students with the capacity to engage in
complex practice

3. Enabling students to learn to make judgments under
conditions of uncertainty

4. Teaching students how to learn from the experience

5. Introducing students to the disciplines of creating and
participating in a responsible and effective professional
community

6. Forming students able and willing to join an enterprise
of public service'

The Task Force agrees with this description, which recognizes the law school as
a beginning point in the learning process, albeit a critically important one. It also
speaks to a legal education that embraces both the technical requirements of
the profession and the intellectual tradition of a liberal education that creates

true professionals.

The Task Force has considered what framework competencies should form the
essential foundation that graduates seeking entry into law society bar admission
programs should have acquired in law school. In developing a proposed

framework the Task Force has reviewed competency descriptions employed by

regulators in other common law jurisdictions. In addition it has considered the

% carnegie, p.22.
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43.

44,

extensive work on lawyering skills and competencies that the Law Society of
Upper Canada undertook in the development of its licensing process and the
analysis and the survey work that the law societies of Alberta, Saskatchewan
and Manitoba undertook in the development of their CPLED bar admission

program.

Students should acquire these framework competencies with an understanding
of their operation in the Canadian legal system. This jurisdiction specific
understanding is of fundamental importance to anyone being called to the bar by

a law society in a Canadian common law jurisdiction.

The rationale behind the Task Force’s approach to the framework competencies
is set out below:

a. The foundations of the common law, including knowledge and
understanding of the doctrines, principles and sources of the common
law, how it is made and has been developed in Canada and the
institutions within which law is administered in Canada form the
underpinning to most areas of Canadian legal practice. These
foundations include contracts, torts, property law, criminal law, and civil
procedure.

b. The constitutional law of Canada, both in its elaboration of the division of
legislative powers and in its protection of human rights through the
Charter of Rights and Freedoms affects the operation of the law in myriad
areas. Competency in constitutional and human rights principles and
Charter values is fundamental.

C. Equitable principles including fiduciary obligations, trusts and equitable
remedies, as well as business organization concepts affect a multitude of
legal relationships in the Canadian legal system. Competency in these
principles and concepts is fundamental.

d. Legislation and regulation play an increasingly central role in the
Canadian legal system. Competency in statutory analysis and in
regulatory and administrative law is fundamental.

e. Legal issues and problems (regardless of substantive area) are complex,
multi-layered and challenging and require specific skills directed at
solving them. Competency in dispute resolution and advocacy and in their
evidentiary underpinnings is fundamental.

f. The law is an intellectual discipline, requiring of members of the

profession the capacity to research and analyze the law, to apply findings
to solve legal problems, to reason, communicate, adapt and evolve.
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45,

46.

47.

Competency in legal research skills and written and oral communication
skills specific to law is fundamental.

g. The Canadian legal profession operates within an established ethical
framework that circumscribes and defines its members' behavior.
Competency in principles of professional responsibility is fundamental.

Recognizing that generally speaking there are a number of ways that the
competencies described above might be acquired in the law school setting, the
Task Force considers that specific curriculum development should be left to law
faculties to determine, providing students some flexibility in meeting the required
standards. It is not necessary in most instances for law societies to articulate
how many credit hours should be spent in any one of the competencies,* nor to
restrict their attainment through specified courses. Competency in statutory
analysis, for example, could be obtained by taking any number of courses in
which a statute or statutes play a fundamental role (e.g. administrative law,
family law, criminal law, income tax law, business corporations, real estate). The
system ultimately put in place to monitor the required standards would address

compliance issues.

(b)  Professional Responsibility

The Task Force considers that professional responsibility should be approached
somewhat differently from the other competencies. Both the profession and the
legal academy have a responsibility to develop and nurture a sense of
professionalism in students and lawyers. The opportunity for early intellectual
discourse on this fundamentally important subject area seems ideally suited to a

university environment.

More than 15 years ago, the Federation funded an important study by W. Brent
Cotter, now Dean of the University of Saskatchewan’s College of Law, on the

importance of professional responsibility instruction as a component of legal

!> Harvard Law School has recently made substantial changes to its first year curriculum, adding
a number of courses. It has been able to do so because it has reduced the number of credit hours
of some of the foundational courses such as contracts and torts.
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48.

49.

50.

51.

education.'® Today, although a number of law schools require students to take a
mandatory professional responsibility course, many do not, preferring what is
referred to as the "pervasive" approach in which professional responsibility

considerations are referred to where applicable across the curriculum.

While generally speaking the Task Force thinks it more appropriate to articulate
competencies rather than specific courses, it believes that the need to ensure
that students have a solid understanding of professional responsibility argues in
favour of a stand-alone course in professional responsibility being required of
graduates seeking to enter bar admission programs. Such a course should
address both the broad principles of professionalism and the ethical issues with
which lawyers must contend throughout their careers, including in areas such as
conflicts, solicitor client privilege, and the lawyer’s relationship with the

administration of justice.

Some law schools have taken the view that professional responsibility should be
embedded in the substantive law courses offered to the students. The Task
Force sees a stand-alone course as complementing rather than replacing such

course content.

The addition of such a mandatory course should not, however, relieve regulators
of the obligation to provide instruction in professional responsibility in bar
admission programs and in post-call education, with particular reference to law

societies’ Rules of Professional Conduct.

In summary then, the Task Force is of the preliminary view that the following
competencies should constitute the required curriculum standard for a
graduate’s entry into law society bar admission programs in common law
jurisdictions in Canada. As stated above, the teaching and assessment related
to these competencies should provide students with an understanding of the
operation of the law in the Canadian legal system:

a. Foundations of common law, including,

18 \W. Brent Cotter, Professional Responsibility Instruction in Canada: A Coordinated Curriculum
for Legal Education, 1992.
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52.

53.

» the doctrines, principles and sources of the common law, how it is
made and developed and the institutions within which law is
administered in Canada;

= Contracts, torts and property law;

=  Criminal law; and

= Civil Procedure.

b. The constitutional law of Canada, including principles of human rights and
Charter values.

C. Equitable principles, including fiduciary obligations, trusts and equitable
remedies.

d. Business organization concepts.

e. Principles of statutory analysis and regulatory and administrative law.

f. Dispute resolution and advocacy skills and knowledge of their evidentiary

underpinnings.
g. Legal research skills.
h. Oral and written communication skills specific to law.

i. Professional responsibility.

The articulation of competencies in this manner would also provide greater
certainty for those seeking to obtain a Certificate of Qualification from the NCA.
This is because the competencies to be required of Canadian common law
graduates would also form the basis for the equivalency measurement required

of internationally educated candidates.

The concern has been expressed to the Task Force that a curriculum-based
standard puts too much weight on prescribed courses and may constrain
innovative developments in legal education if these stand alone in articulating
academic requirements for the practice of law. The Task Force is sensitive to
this concern, but has a corresponding concern that innovation should not
interfere with graduates receiving education in the essential concepts of the law

necessary for practice.
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Questions for comment:

1.

Does the suggested list of foundational competencies encompass those
that candidates for entry to bar admission programs should possess?

Is it over- or under-inclusive?

Is a stand-alone course on professional responsibility an appropriate
requirement for candidates seeking entry to bar admission programs?

54.

55.

56.

57.

(c) Comprehensive Legal Education - Institutional Requirements
In the Task Force’s preliminary discussion paper of November 2007 it
concentrated on the questions of required competencies, but had not yet

considered the setting within which students acquire those competencies.

One of the concerns expressed to the Task Force about the competencies
approach was that a “list” does not begin to capture the richness of a law school
education - the community in which one begins to think like a lawyer, but also to
look at law critically and address deficiencies in legal systems and principles. As
the Deans’ Report has pointed out, modern law schools provide a liberal legal
education as well as a professional education. Law is an intellectual discipline
and the practice of law requires rigorous academic training as well as practice

skills.

If law societies agree with this view of legal education then there is every reason
to articulate certain other institutional requirements that should form part of the
required standard for entry into law society bar admission programs, as well as

developing criteria against which to measure new law school applications.

The Task Force has isolated four particular issues on which it seeks comment:
() Law school admission requirements;
(i)  Length of the law school program;
(i) Program delivery; and

(iv) Joint degrees.

-24 -




58.

59.

60.

61.

62.

In general the institutional issues discussed below require some reflection
because of the changes that have occurred in law school education over recent
decades. They speak to important issues about the quality of the law school
education, and the need for structures that accommodate regulatory

requirements, but are flexible and capable of innovation.

(i) Law School Admission Requirements
The 1957/1969 Law Society of Upper Canada requirements state that the
minimum requirement for admission to a law school course should be
“successful completion of two years in an approved course in an approved

university after ‘senior matriculation” or three years after junior matriculation.’
“Senior matriculation” referred to Grade 13, which no longer exists in Ontario or

anywhere else in Canada, while junior matriculation means Grade 12.

While the Task Force believes that it is appropriate to clarify the minimum
requirement for admission to law schools, it cannot determine what is the current

typical law school approach or identify what the best approach would be.

In the United States the prerequisite for admission to law school is an
undergraduate university degree. As an increasing number of Canadian law
schools award J.D. degrees in place of the LL.B. degree questions arise as to
whether the prerequisite for law school should mirror that in the United States

where the J.D. is awarded.

In the United Kingdom the law degree is often taken immediately following
secondary school. In an increasing number of Canadian common law schools
the de facto admission requirement is an undergraduate degree, in part because
of the competition for spaces in law faculties. At McGill University, however,
students can be, and often are, admitted following completion of the two year

CEGEP program (junior college) and this is a long-standing approach.

17 Although never adopted nationally, the 1957/69 requirements respecting admission
requirements and length of law degree program were generally implemented across the country.
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63.

64.

The Task Force is inclined to the view that at least some post-secondary
education should continue to be required as a general pre-requisite to law
school and that generally speaking it should be university education. Its views
are based on a belief that undergraduate university education provides an
important foundation for the advanced learning that takes place in law school. At
the same time it recognizes McGill’s tradition to admit students from CEGEP
and considers that it may be appropriate to consider an exception to its general
view that the post-secondary education should take place in a university setting
to accommodate this tradition. It also believes that special admission programs
such as those for mature students and Aboriginal students should continue to

exist.

The issue, then, is whether the prerequisite for the Canadian common law
faculty should continue to be two years post secondary education in a university
setting or be changed to another standard. A clear standard will also make the
process more transparent and objective for evaluating international degrees for

equivalency.

Questions for comment:

1.

Should the existing prerequisite for entry into Canadian common law
faculties of two years of post-secondary education in a university setting
be maintained or should it be changed to reflect the de facto requirement of
an undergraduate university degree?

If so, should McGill’s tradition of admitting students following completion
of a two-year CEGEP program be accommodated as an exception to the
general prerequisite?

Are there other exceptions that should be recognized and accommodated?

65.

66.

(i) Length of the Law School Program
Under the 1957/69 Law Society of Upper Canada requirements, the accepted

law degree program was to be “three years in full-time attendance.”
The Task Force does not see the justification for limiting the length of law school

to the language used in the 1957/69 requirements. There may be many

innovative and valuable programs that permit students to complete a degree in
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67.

fewer than three academic years or without a “full-time attendance” requirement
at the home university. So, for example, students may complete a degree on the
semester system that allows them to attend law school in six terms over two
years, instead of over three years. Similarly, a student may attend a term at a
law school in another jurisdiction such that full-time attendance at the home

university during that term is not possible.

The Task Force is of the view that it may be more appropriate to articulate the
requirement in terms of credit hours, the current Canadian common-law degree
norm being 90 credit hours. In the Task Force's view 90 credit hours as a
general law degree requirement allows for both the satisfaction of the
competencies described in this report and the opportunity to pursue additional

study in subject areas of particular interest to individual students.

Questions for comment:

1.

2.

Should the standard length for the common law degree be expressed in
terms of credit hours rather than years of study?

If so is 90 credit hours the appropriate standard?

68.

69.

(iii) Program Delivery
Electronic delivery did not exist when the 1957/69 Law Society of Upper Canada
requirements were put in place and there is still debate on the role it should play
in law school education, which continues to be primarily based on an in-person
delivery model. The model is based on the belief that law students benefit from
interacting in person with their professors, other students and adjunct faculty
made up of practitioners. It assumes that the acquisition of specialized
knowledge and professional identity is enhanced by face-to-face interaction.
Moreover it is suggested that the increased attention to skills training makes

personal attendance essential.
The Task Force is inclined to the view that while innovative delivery systems

should not be discouraged, in-person learning should continue to be the primary

method of educational delivery for the foreseeable future. It is interested,
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however, in receiving comments on this issue, particularly from those who have

experience with non-traditional delivery methods.

Questions for comment:

1

Should in-person learning be required for all or part of the law school
program?

Are there other delivery systems that should be taken into account?

70.

71.

72.

(iv) Joint Degrees
Combined or joint degrees are not dealt with in the Law Society of Upper
Canada 1957/1969 requirements, but have become more prevalent in the fifty
years since the original standard was devised. These degrees reflect the

increasing sophistication and inter-jurisdictional components of legal education.

In some interdisciplinary joint degree programs the number of credit hours
devoted specifically to law courses is fewer than ninety. The Task Force's initial
response to this is that if these programs are thoughtfully developed to
interweave the learning between two disciplines, the reduced number of specific

law credits should not undermine the legitimacy of the joint degree.

The Task Force would be interested in receiving more information on the
development of joint degrees. It may be that the most appropriate way to
address the approval of joint degrees for the purposes of entry to bar admission
programs is through a national monitoring body that can consider, among other

things, new law programs within the established law faculties.

Questions for comment:

1. How should joint degree programs be treated for the recognition of the
common law degree?

2. Should a national body monitor joint degree programs?
(d) New Law Schools

73. The issue of comprehensive legal education that the Task Force has identified

above is also relevant to a discussion of proposals for law society recognition of
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74.

75.

the law degrees of graduates from new law schools for the purposes of entry to

bar admission programs.

The Task Force agrees with the comments in the Deans’ Report that there are
certain characteristics and underpinnings that are essential to the development
and maintenance of an effective law school environment. These go beyond the
institutional issues discussed above. The Deans’ Report focuses on faculty,
curriculum, fostering intellectual and research communities, library and other
facilities, and student support services. Without commenting on whether there
are additional components that should be in place, the Task Force is of the view
that in determining whether to recognize a new law school’s law degree law

societies should, at a minimum, consider the presence of these components.

The Task Force believes that the most effective way to address the issue of
recognition of law degrees from new law schools is to establish a national body
that will develop and monitor the appropriate components, including the
institutional requirements, characteristics, and underpinnings and application of
whatever required standard that may emerge from the Task Force’s work. This
national approach is in keeping with the recognition that portability of common

law degrees is an important principle to uphold.

Questions for comments:

1.

2.

Should a national body be established to develop the components for
recognition of law degrees from new law school programs?

Are there alternatives to this approach?

Ensuring Compliance with a Required Standard

76.

Once a required standard for admission into law society bar admission programs
is articulated, law societies must consider how to monitor compliance with the
standard. This is an issue that regulators in many jurisdictions have addressed
in a variety of ways depending upon their own legal regulatory structures and

traditions.
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77.

78.

79.

80.

81.

82.

The Task Force has reviewed a number of models from jurisdictions such as
England and Wales, Australia, and the United States. In addition the Task Force
reviewed a paper from the Federation’s 1986 conference on legal education in
which the issue of accreditation of law degree programs was discussed. All of
this information has been useful to the Task Force as background and is

summarized at Appendix 10.

The Task Force has examined three possible compliance options:

a. The “status quo” option.
b. The examination option.
C. The approved law degree option.

@) The “Status Quo” Option

Under the “status quo” law societies have, in effect, not monitored law school
curricula. They have accepted that students with a degree from one of the 16
Canadian common law faculties are automatically eligible for admission into law

society bar admission programs.

In the course of its discussions with the legal academy the Task Force has been
told that the status quo has permitted the development of sophisticated
Canadian law schools that promote innovation and are capable of adapting to

the changing needs of the legal profession.

The Task Force has been told that as faculties within established university
structures, law schools in Canada are required to report regularly on their
mission, values, and performance, are accountable for scholarly results and
pedagogical outcomes, are subject to rigorous internal and external peer review,
and engage in ongoing curricular reviews and a host of other activities designed
to ensure that they are of the highest calibre both as professional schools and

scholarly institutions.
The suggestion has been made, as well, that the profession already exercises

enormous influence over curriculum because of the content of bar admission

examinations and the influence of alumni over their universities. In addition,
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83.

84.

85.

86.

because all law schools in Canada are publicly funded the provincial

governments exercise their own control relating to budgetary decisions.

In summary the advantages of the status quo have been described as,
a. fostering innovation while at the same time, because of internal checks
and balances, ensuring quality legal education;

b. avoiding the danger of choosing a "one size fits all" approach; and

C. avoiding the creation of another layer of regulation that some would say is
not necessary.

The Task Force sees certain regulatory concerns with the status quo. They may
be summarized as follows:

a. Regardless of how rigorous university internal evaluation structures are,
universities have a different mandate from law societies and define their
mission differently;

b. It does not give weight to the responsibility of law societies to determine
the academic requirements that are necessary to practice law and to
ensure that those entering bar admission programs are competent to do
so; and

C. It does not address increasing external demands on law societies
engendered by fair access legislation, increasing interest in new law
schools, and a general scrutiny of self-regulation, to demonstrate
consistency and transparency in their processes.

(b) The Examination Option

Another option to monitor compliance with required standards would be to
create a national examination that graduates seeking to enter bar admission
programs would first be required to pass. It would be designed to test their
competence in the areas that regulators designate as part of the required
standard. Law societies would determine the competencies that they believe to
be essential and examine on them, with a passing grade being the

measurement that the student has acquired those competencies.
This option appears to be transparent and objective, easily developed nationally

and entirely within the control of law societies. Potentially it may apply to both

domestically and internationally educated candidates. For those who currently
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87.

88.

89.

90.

guestion whether students graduating from law schools are adequately prepared
to practise law, there may be comfort that an examination system serves as a

check and balance.

The Task Force is of the view, however, that there are a number of issues that
arise with this option that require consideration. Criticisms of the American
examination model for example, include the view that the examinations come to
“drive” the legal education process. It has been suggested that what
examination passage denotes primarily is the ability to pass an examination,
rather than proof of the acquisition of the knowledge, skills and abilities that a

lawyer requires to practise law.

It is important as well to consider the prerequisite necessary to be entitled to
write the examination. If one assumes that a law degree should be required
does it matter whether the law degree is a Canadian common law degree?
Could it be a common law degree from any jurisdiction or indeed a law degree
from any legal system? If the examination process is equally applicable to
internationally trained candidates it suggests that successful completion of the
examination addresses all the differences between Canadian and international
law degrees. The content of the international degree would be irrelevant. Only

successful completion of the examination would matter.

Another possible disadvantage of this approach is that it adds another layer to
law students’ education. Further, if a Canadian common law degree or its
equivalent would be required, then under this option internationally trained
candidates would still be required to undergo an equivalency assessment and
meet whatever requirements accompany that before being eligible to write the

national exam, potentially adding an additional layer to their qualifying process.
If the examination option were chosen, a national body would need to be

established to set the examinations and monitor that their content continues to

be relevant.
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91.

92.

93.

94.

(c) Approved Law Degree Option
Under this option a required standard would be established, potentially along the
lines described earlier in this paper and law faculties would demonstrate what
they are doing to ensure that their graduates have achieved the required
competencies. If the degree is approved, any student with a law degree from
that law faculty would be eligible to enter bar admission programs. What would
differentiate this option from the current approach of approving all graduates
from the 16 common-law law faculties would be the establishment of a current,
articulated standard and a monitoring process to address ongoing program

development.

The development of a national body for the approval and monitoring of the
common law degree seems long overdue. Even in 1985, both educators and
regulators were worried about the prospect of different law societies coming to
different conclusions on the acceptability of law schools’ degrees. Kenneth
Jarvis wrote, in 1984:

In view of the history of the development of the portable LL.B.
degree in Canada it is understandable how Ontario became the
approving authority for the Canadian approved LL.B. degree. Itis
less clear that it should continue to discharge this responsibility....
The anomaly of one province discharging the necessary
responsibility of co-ordination should be ended. The time appears
to be ripe for the Federation of Law Societies to accept that
responsibility...®

Such a national body, referred to elsewhere in this paper, could address issues
related to compliance and ongoing modification of required competencies over
time, consideration of criteria for approval of new law school degrees and new
programs within faculties, for the purposes of graduates’ entry to bar admission

programs.

To be most effective, any such a national body should include significant
participation of law faculty and administrators so that the expertise of legal

educators can be brought to bear on the issues.

18 Legal Education in Canada, op. cit. “Accreditation of Law Degree Programs”, Letter from
Kenneth Jarvis, February 20, 1984, p.791also at Appendix 2.

-33-



95.

96.

97.

98.

The Task Force does not envision a complex accreditation and monitoring
structure such as the American Bar Association uses, but does envision regular
monitoring, perhaps every five years, to ensure that the required standard

continues to be implemented across the country.

Some possible advantages of this approach are,

a. it offers certainty to both the law schools and their graduates that their
degrees will be recognized for the purposes of entrance into bar
admission programs;

b. through regular monitoring it satisfies law societies’ responsibility for
admission standards, but continues to allow for significant flexibility in
how law schools meet the standards;

C. it is capable of building into the monitoring process the institutional
requirements discussed elsewhere in this report;

d. unlike the examination option it does not add an additional layer to legal
education.

Some possible disadvantages of this approach are,

a. from the perspective of law faculties, it increases external reviews of their
structures and approaches;

b. there are those who will say that it will inhibit innovation and promote a
"one size fits all" approach to legal education;

C. it may not be as specific in terms of knowledge and skills as some may
suggest should be the case; and

d. it requires the creation of a new national structure that will have cost
implications.

If this option were adopted, internationally educated candidates for entry into bar
admission programs would continue to be required to obtain a Certificate of
Qualification from the NCA. The NCA would play the role of the monitoring body
for internationally educated candidates. The criteria the NCA applies would be
more directly linked to the competencies and standards required for domestic

law graduates.
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Questions for comment:

1.

2.

The Task Force has identified three possible compliance models. Please
provide comments on these models.

Are there other models that should be considered and if so, what are they?

The Consultation Stage

99.

100.

101.

With the approval of the Federation Council for consultation, the Task Force is
disseminating this paper nationally. It is anticipated that upon receipt individual
law societies will distribute the paper within their jurisdictions to those groups

with whom they regularly consult.

The Task Force invites written comments until December 15, 2008. Thereafter, it
will prepare a final report and recommendations for Federation Council in the

spring of 2009.

Comments are invited on some or all of the questions set out in this paper and

repeated below, or on any aspect of the issues under consideration.

Does the suggested list of foundational competencies encompass those that
candidates for entry to bar admission programs should possess?

Is it over or under-inclusive?

Is a stand-alone course on professional responsibility an appropriate
requirement for candidates seeking entry to bar admission programs?

Should the existing prerequisite for entry into Canadian common law faculties
of two years of post-secondary education in a university setting be
maintained or should it be changed to reflect the de facto requirement of an
undergraduate university degree?

If so, should McGill's tradition of admitting students following completion of a
two-year CEGEP program be accommodated as an exception to the general
prerequisite?

Are there other exceptions that should be recognized and accommodated?

Should the standard length for the common law degree be expressed in
terms of credit hours rather than years of study?
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8. If so, is 90 credit hours the appropriate standard?

9. Should in person learning be required for all or part of the law school
program?

10. Are there other delivery systems that should be taken into account?

11. How should joint degree programs be treated for the recognition of the
common law degree?

12. Should a national body monitor joint degree programs?

13. Should a national body be established to develop the components for
recognition of law degrees from new law school programs?

14. Are there alternatives to this approach?

15. The Task Force has identified three possible compliance models. Please
provide comments on these models.

16. Are there other models that should be considered and if so, what are they?

Please send your comments by December 15, 2008 to,

Federation of Law Societies of Canada
Task Force on the Common Law Degree
c/o Sophia Sperdakos
Law Society of Upper Canada
Osgoode Hall
130 Queen Street W.

Toronto, Ontario
M5H 2N6
ssperdak@Isuc.on.ca
416-947-5209
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Appendix 1

NATIONAL COMMITTEE ON ACCREDITATION OVERVIEW
A. Mandate

The National Committee on Accreditation ("NCA") is a standing Committee of the
Federation of Law Societies of Canada and is made up of representatives from the
Council of Canadian Law Deans, members of the practising bar, and members involved
with the administration of provincial law societies.

The NCA evaluates the legal training and professional experience of persons with
foreign or non-common law legal credentials (including Québec) who wish to be
admitted to a common law bar in Canada. Upon completion of its review, the NCA
issues a recommendation describing the scope and extent of any further legal education
that in its opinion the applicant needs to complete to equal the standard of those who
have earned a Canadian LL.B. degree.

The Certificate of Qualification does not duplicate the LL.B. degree. Applicants who wish
to obtain an LL.B. degree should apply to a law school. The NCA evaluates all
applicants, whether Canadians with foreign legal education, foreign nationals with
foreign legal education and Quebec civil law degrees, on their academic and
professional profile.

The National Committee on Accreditation does not evaluate credentials for lawyers who
want to apply to and become members of the Barreau du Québec or the Chambre des
notaires du Québec, which have their own evaluation procedures.

The NCA applies a uniform standard on a national basis so that applicants with foreign
law qualifications can apply to the Committee regardless of the common law province in
which they wish to practise in Canada. Thus, applicants do not need to satisfy disparate
entrance standards to practise law in Canada.

B. Method of Evaluation
1. Method

The nature of the Committee's mandate is captured in the words used in the Certificate
of Qualification. The Certificate states as follows:

"Having passed the prescribed course of studies required by the National
Committee, it is hereby certified that the National Committee on Accreditation
considers (name of applicant) to have education and training equivalent to a
graduate of an approved Canadian law school."

Thus, the Committee certifies that an applicant has:

¢ an understanding and knowledge of Canadian law, and
e knowledge equivalent to that of a graduate of a Canadian common law LL.B.
program.



"Equivalence to an approved Canadian LL.B. degree" serves as the Committee's
benchmark when it evaluates applicants with foreign legal education or training. The
Certificate of Qualification does not, however, duplicate the LL.B. degree, which varies
between law schools. NCA applicants may be asked to challenge examinations in
subjects that all law schools may not require for the LL.B. degree.

The NCA bases its recommendation on the applicant's legal background, both academic
and professional. It takes into account the source country of legal education (common
law, non-common law, "hybrid"), subject matter studied, academic marks and standing,
nature of the degree granting institution, professional qualifications and length and
nature of professional legal experience.

The NCA reviews each applicant's file individually. Upon completion of its review, the
NCA issues a recommendation that the applicant:

1. pass examinations in specified areas of Canadian law;

2. take further education at a Canadian law school with a specified program of
studies; or

3. complete a Canadian LL.B. program.

2. Prescribed Subjects/Courses

The NCA expects applicants to proceed to a bar admission program. Substantive law is
not generally taught in Canadian bar admission programs. Rather, the emphasis in most
Bar courses is on practical skills and procedure.

Thus, applicants are expected to have sufficient knowledge of Canadian substantive law
and procedure before they enter the program.

NCA applicants are expected to demonstrate competence in at least the following basic
practice areas:

Administrative Law

Business Law (Corporate and Commercial)
Civil Litigation

Constitutional Law

Contracts

Criminal Law

Criminal Procedure

Estate Planning and Administration
Evidence

Family Law

Professional Responsibility
Property

Real Estate

Taxation

Torts

Trusts, Equity, Remedies.



3. Nature of Recommendations

The NCA may require applicants to complete successfully a stipulated number of "credit
hours" of law studies at a Canadian common law school or write examinations in specific
subjects. The number of hours stipulated depends upon the applicant's individual
background of legal education and professional experience.

C. Evaluation Guidelines

The Committee is authorized to issue a Certificate of Qualification to any candidate who
has attained education and training equivalent to graduates from a Canadian LL.B.
program.

The Committee directs applicants with foreign legal credentials into the appropriate level
of legal education in Canada so that they may proceed to admission into a Canadian
common law bar on the same basis as domestic law graduates.

Each application is evaluated on an individual basis taking into account the particular
circumstances of that individual's educational and professional background.

Factors to be taken into account include: age of degree, academic standing in all years
of the LL.B. program, the content of courses, subject matter studied, relevant graduate
legal education, law teaching experience and the quality of undergraduate education or
training. First, Second, Third and Pass Class standings are grade
classifications/rankings. However, some institutions use alphabetic or numeric grading
systems.

D. Québec

The NCA evaluates applicants who have Quebec law degrees (LL.B or LL.L) including
graduates of the Diplédme d’études supérieures spécialisées en Common Law nord-
américaine (DESS) program of the University of Montreal or the Dipléme de deuxiéme
cycle de common law et droit transnational (DDCCLDT) program of the University of
Sherbrooke. Applicants are evaluated according to their particular educational
background and relevant professional experience.

Applicants who graduate from a law school in the Province of Québec are evaluated by
the Committee according to their particular educational background and relevant
professional experience.

Québec graduates receive full credit for successfully completed courses in federal law.

Applicants who have not been admitted to the Bar of Québec are asked to complete the
entire spectrum of common law courses through attendance for one year (approximately
32 credit hours) at a common law faculty in Canada.

Applicants who graduate with a "pure” civilian degree and are admitted to the Barreau
du Québec are usually asked to write examinations in some or all of the following
subjects:

e Contracts
e Civil Procedure



Trusts/Equity
Torts

Real Property
Commercial Law
Family Law.

Applicants who have substantial (10 years) professional experience in common law
areas of practice are considered on a case-by-case basis and evaluated upon the basis
of their education, areas of practice and legal experience.

Graduates from civil law programs that also have some common law component
typically receive credit for the common law portion of their studies. For example, a
graduate with a civil law degree who has successfully completed common law Contracts,
Torts or Real Property would receive credit for those subjects and be asked to complete
a reduced common law program.

E. Status of Certificate of Qualification

The Certificate of Qualification entitles one to enter the Bar Admission Course in Ontario
and is officially recognized by the Law Societies of Saskatchewan, British Columbia,
Prince Edward Island. and Alberta as equivalent to graduation from an approved
Canadian law school. Other law societies and law schools use the NCA's
recommendation on a more informal basis.



It is well worth the effort. The calling of legal educators is a high one—to prepare future
professionals with enough understanding, skill and judgment to support the vast and
complicated system of the law needed to sustain the United States as a free society

worthy of its citizens’ loyalty.



The shift to university-based legal education developed primarily post World War 1.
During this period there was a dramatic growth in post-secondary education generally,
fuelled by returning veterans and government policies designed to foster much broader
participation in higher education in Canada. In addition to this general trend in higher
education, the Canadian legal education landscape was influenced by developments in
the American legal education system at that time. Specifically, the American legal
profession emphasized law schools for legal training; many early Canadian legal
scholars studied in the U.S. and were thus exposed to this trend. In 1957 the LSUC
agreed that it would require a university law degree for admission to practice and law
faculties were, thereafter, established across Ontario. By 1960, the mandatory
requirement of a university law degree for admission to practice was in place in all
provinces.®

During subsequent decades, law schools were created in Calgary, Moncton, Victoria and
Windsor. A seminal development was the 1983 publication of Law and Learning, the
Report of the Consultative Group on Research and Education in Law, headed by Harry
Arthurs.* Law and Learning criticized what was then the dominant approach in law
schools, focusing largely on a doctrinal approach to legal education. While doctrinal legal
education remains important and central to legal education in Canada, Law and
Learning fostered the emergence of scholarly, research-oriented and interdisciplinary
approaches to legal education.

At present, all provincial law societies in Canada require candidates for admission to
have a three-year Bachelor of Laws (LL.B., or more recently, J.D.) degree from an
approved Canadian university, or its equivalent. Law schools, now playing a significant
role in the development of Canada’s legal professionals, are today “rooted in the
university system of each province and formally independent of the law societies.”

As indicated in the 2007 Carnegie Foundation report, similar to other professional
schools, “law schools are hybrid institutions. One parent is the historic community of
practitioners, for centuries deeply immersed in the common law and carrying on
traditions of craft, judgement and public responsibility. The other heritage is that of the
modern research university”.°

® Theresa Shanahan, ““A Discussion of Autonomy in the Relationship Between the Law Society of Upper
Canada and the University-Based Law Schools” (2000) The Canadian Journal of Higher Education,
Volume XXX, No 1, 27 at 38; and Stager, ibid, 86.

% Social Sciences and Humanities Research Council of Canada, Law and Learning / Le

droit et le savoir: Report of the Consultative Group on Research and Education in Law (Ottawa:

The Council, 1983).

® Stager, ibid, 89.

® William M. Sullivan et al. Educating Lawyers: Preparation for the Profession of Law (The Carnegie
Foundation for the Advancement of Teaching) (2007) 4.



I: MISSION, GOALS AND VALUES OF CANADIAN LEGAL EDUCATION

This section identifies the mission, goals and values of law schools in Canada today.’
As discussed above, becoming a legal professional in Canada requires a university-
based legal education. A legal education is thus most obviously an education of interest
to those who wish to become lawyers, as well as others. Providing a quality legal
education is a multifaceted endeavor, since the legal system is more than the current
understanding of legislation and common law: it is a “human process that cannot be
understood apart from its social, economic, political, historical and practical context.”®
Insofar as a professional must attempt to understand the law in order to begin to work
effectively in the legal system, a legal education entails a liberal education, as well as a
professional education.

Professional Education

Legal professionals must be sufficiently expert in legislation and common law to ably
provide legal services to clients who cannot, for a variety of reasons, analyze the worth
of that service. A professional education, however, must go beyond imparting a detailed
understanding of the law as it stands.

Professionals, owing to the importance of their abstruse knowledge to their clients, as
well as the importance of the legal system working well for society at large, must:
maintain the highest of ethics in personal practice; be responsive to changes in the legal
system; and be champions of the future of the legal system. A professional education
must provide lawyers the tools to do so.

Liberal Education

A liberal education in law goes beyond a simple understanding of the ‘legal facts’ as they
are, and attempts to situate the facts in a broader context: to view the bald facts through
a variety of lenses, to examine paths not taken, to evaluate the status quo, to predict
future developments in the law, and evaluate alternatives.

A liberal education is committed to the development of a reasoned examination of the
world at large as well as a reasoned examination of alternative points of view, both for
the intrinsic value of being exposed to those alternative points of view, as well as the
respect for others that can be fostered in a respectful environment.

Lifelong Learning

The law constantly evolves, and lawyers must be in a position to assess and
understanding emerging trends in the law. Moreover, professionals have to be aware of
the limits of their knowledge: a more nuanced understanding of an old area of the law is

" In broad outline this section draws upon materials, including Strategic Plans, Curricular Reform Reports,
Degree Level Expectation Reports, Internal and External Reviews, from McGill University Faculty of Law,
Osgoode Hall Law School, Queen’s University Faculty of Law, University of New Brunswick School of
Law, University of Ottawa Faculty of Law (Common Law Section), Université de Sherbrooke Faculty of
Law, University of Saskatchewan College of Law, University of Toronto Faculty of Law, University of
Victoria Faculty of Law, University of Western Ontario Faculty of Law and University of Windsor Faculty
of Law.

® External Review Process Self-Study Document: Faculty of Law University of Victoria, 2005, p. 3.



always possible. Law schools have an obligation to do what they can to give students
the tools they will need to be engaged in self-directed study, and the desire to do so.

Multiple Perspectives

A significant component of successful legal practice is anticipating what others want, or
what others see as a just result, and responding appropriately. Insofar as exposure to
different points of view aids in this, a law school should provide future practitioners as
much exposure to other points of view as possible.

A deep understanding of other world-views requires respectful critical engagement: it is
too easy to end up with a caricature of a view that you do not hold. Moreover, a key
tenet of a liberal education is that you never really understand someone until you know
not just what they think, but why they think it.

Exposure to a multiplicity of critical alternative perspectives also reinforces and refines
one’s own perspective, insofar as one is forced to defend a position or modify it in face
of a fatal criticism. Exposure to alternative points of view is a necessary component of
an adequate liberal and professional education.

Diversity
A commitment to the presentation of multiple perspectives entails a commitment to those
perspectives being embodied both in their faculty and in their student body. This
diversity is also independently required by the normative commitments of a liberal
education.

Realism

It is a trite observation that lawyers are engaged in the practice of law: a legal education
must aim to provide a variety of situations in which law students can ‘get a feel’ for the
practice of a lawyer.

Innovation

Striving to keep on top of a changing legal system requires a commitment to ensuring
that novel perspectives on law are available to students, as well as the newest methods
whereby the law can be researched.

Excellence

Insofar as the lawyers graduating from a law school need to be as professional as they
can over the course of their careers, then law schools would fail their students if they did
not constantly strive to provide the best education that they can.

II: COMPETENCIES, KNOWLEDGE, SKILLS AND EXPECTATIONS

Given this mission, along with these goals and values, what are the competencies,
knowledge, skills that law schools attempt to impart to their graduates? This section
identifies the relevant competencies, knowledge and skills expected of law graduates in
Canada today including, where appropriate, the competencies described in the National
Task Force’s November 2007 draft discussion paper (the “Discussion Paper”). ° In our

° National Task Force on Accreditation of Canadian Common Law Degrees, Discussion Paper (November
2007), 14 and 40-41.



view the Ontario Council of Academic Vice Presidents’ Guidelines for University
Undergraduate Degree Level Expectations provides an appropriate framework in which
to discuss these competencies, knowledge, and skills.

Depth and Breadth of Knowledge

Depth and breadth of knowledge compete against one another when aiming to produce
a lawyer well-versed in the law. A student who has been well-versed only in a particular
area of law has likely sacrificed becoming well-versed in the law as an entire system of
rules, doctrines, principles and precepts.

Canadian law graduates are expected to acquire in-depth knowledge as well as
knowledge spanning the breadth of law and legal doctrine. All undergraduate common
law degree programs in Canada (LL.B. or J.D.) require instruction in Constitutional Law,
Contract Law, Property Law, Criminal Law, and Tort Law, thereby requiring knowledge
of these significant areas of the Canadian Law. This provides understanding of the
foundations of the common law, including doctrines, principles and sources of common
law; how it is made and developed; the institutions within which it is administered in
Canada; contracts, torts, property law, Canadian criminal law, civil procedure, Canadian
constitutional law (both division of legislative powers and human rights, including Charter
values) and equitable principles of fiduciary obligations, trusts and equitable remedies.
Students are also expected to undertake a wide range of both generalist and specialist
courses, thereby providing them with an understanding of the complexity of law and the
interrelationship between different areas of legal knowledge.

Professionals are held to ethical standards, and need to not simply know the rules, but
develop skills applying them. Many law schools require the study of ethics in a separate
course or program as a way to incorporate such skills, while others incorporate such
ethical reasoning while studying substantive course materials.

Knowledge of Methodologies

There must be a commitment to teaching not only the subject matter of a course, but
also teaching students to ‘think like a lawyer’, including a multiplicity of critical alternative
perspectives and exposure to alternative views. This is achieved, though not
exclusively, by use of the case study method during substantive courses, by an
awareness of argument by analogy, by inviting practicing lawyers to give talks or teach
courses, and by encouraging classroom debate about the merits and demerits of legal
decisions, doctrines, or evolutions.

Students are expected to acquire knowledge and understanding of principles of statutory
analysis and regulatory and administrative law, as well as of legal research skills and
oral and written communication skills specific to law. Students are taught to ‘research
like a lawyer’: to efficiently navigate common electronic and print legal sources. This is
achieved by legal research and writing, clinical work, moot court competitions, essay
options for seminars or lectures, and by way of directed research, which results in a
scholarly paper.

Application of Knowledge

Lawyers must be able to competently apply the knowledge gained in law school in a
variety of situations: providing clients with advice in the face of a particular fact pattern,
drafting documents designed to safeguard the client in the future, drafting documents



required by the courts, interpreting legal documents, to present their client’s position in
arbitrations, and courts, etc.

Lawyers must, therefore, not only be able to objectively analyze and synthesize
information, but also to present the law in a way that emphasizes the strengths and
weaknesses of their client’s situation.

Communication Skills

Communication skills are particularly important in a profession that depends on effective
drafting, persuasion, and the giving of clear legal advice. Students are expected to
acquire knowledge and understanding of oral and written communication skills specific
to law and dispute resolution and advocacy skills (with knowledge of their evidentiary
underpinnings). Students, in short, need to be competently persuasive, as well as
competent at objectively assessing costs and benefits. This includes an awareness and
understanding of multiple perspectives and a commitment to diversity. These
competencies or skills are developed via small group seminars, clinical experience,
mooting programs, research papers, exams, volunteering opportunities, as well as by
close interaction with practitioners and faculty members and critical discussions in the
classroom.

Awareness of Limits of Knowledge

Effective advice and risk management requires an understanding of the inherent
uncertainties in the legal system. Students must become skilled in recognizing and
assessing situations where courts might make surprising decisions, or where the law is
simply unclear, or under-developed. Analysis of the historic developments in the law,
and an emphasis on the quite reasonable paths not taken by courts, or legislatures, are
one way in which students begin to recognize the limits of knowledge of the legal
system.

Professionals must also be constantly aware that however much law is learned, there is
still more to know. Law students must be aware not only that knowing the law will only
take one so far, but also that one never knows the entire law. This humility is inculcated
not only by the very position of being a student, but also through interaction with expert
faculty and practitioners all of whom profess the same humility.

Autonomy and Professional Capacity

A student’s ability to choose the particulars of his or her own education is one of the
most significant autonomous choices in his or her budding legal career. In light of the
ever-changing face of legal practice, and a legal education’s need to be responsive to
such changes, this is a significant feature of a legal education.

Skillfully navigating though the ethical dilemmas in which lawyers find themselves is
aided by the voluntary adherence to a Faculty code of conduct, courses on ethics,
ethical dimensions of courses in substantive law, clinical programs, pro bono
opportunities, and interaction with practitioners and faculty members. A commitment to
public service is inculcated through courses in ethics, clinical work, pro bono
opportunities, and interaction with practitioners and faculty members.



[I: INSTITUTIONAL REQUIREMENTS AND CHARACTERISTICS

To successfully meet the overall goals of delivering a legal education, and providing
students with the skills, competencies and knowledge required of future legal
professionals, emphasis at Canadian law schools is given to a variety of institutional
features or requirements, including:

Faculty;

Curriculum;

Fostering Intellectual and Research Communities;
Library and Other Facilities; and

Student Support Services.

To monitor many of these activities, and the level of student engagement within law
schools, several Canadian law schools now participate in the Law School Survey of
Student Engagement (LSSSE).*°

Faculty

The single most important element underpinning the quality of Canadian legal education
is the strength of the faculty at Canadian law schools. Virtually all faculty hired in the
past decade at Canadian law schools hold advanced level law degrees (at least an
LL.M., and increasingly a Ph.D in law.) Faculty members often hold advanced degrees in
other disciplines, in addition to advanced degrees in law. Members of Canadian law
faculties are all legal scholars, with the capacity and expectation that they will
significantly contribute to the creation and dissemination of legal knowledge, both to the
benefit of the legal profession, as well as society at large. All faculty members are
expected to publish regularly in peer-reviewed academic journals.

To constantly strive for excellence, and ensure that law school courses offered reflect
the ever-changing landscape of law, active recruitment of the best legal scholars is
required. Moreover, to facilitate meaningful interaction with students, the faculty/student
ratio must be as low as practicable. As well, flexibility to develop new course offerings is
important to both individual faculty members and law schools as this enables new areas
of knowledge to open up and become part of the law school and professional learning
process.

In order to provide an education sufficiently versed in alternative points of view, faculty,
as a whole, should be versed in social science and humanities and should be
interdisciplinary.

Attracting top-notch faculty members, and honing the skills of contemporary faculty
members, requires a commitment to professional development. Funding available for
conference participation and research assistance are but two of the most obvious ways
in which this need may be filled. Active speaker programs and an effective method of
becoming aware of opportunities in the wider university community also valuably assist
in this regard. Faculty members today regularly apply for and receive funding from peer-
reviewed councils and agencies.

19 Canadian law schools began participating in the LSSSE in 2005. In 2007, eleven law schools
participated in the annual survey: UBC, Dalhousie, Manitoba, New Brunswick, Osgoode, Ottawa
(Common Law), Saskatchewan, Toronto, Victoria, Western and Windsor.



Canadian law schools recognize the wealth of knowledge and skills of members of the
legal profession and regularly include adjunct professors from the local bench and bar as
part of the Faculty complement.

Curriculum

Any legal education that does not provide an introduction to the basic areas of the law in
Canada would do a disservice to its students. All undergraduate common law degree
programs in Canada (LL.B. or J.D.) require instruction in Constitutional Law, Contract
Law, Property Law, Criminal Law, Civil Procedure and Tort Law.

A law school curriculum should, as far as practicable, offer a variety of courses, allowing
as diverse a number of law programs to develop as there are different careers in the
legal system. Depth of knowledge in a particular area of law is also achieved by the
offering of courses which build on one another, in which interested students can devote
themselves to particular areas of the law.

Law school curriculums best serve their mandates when they include:

e Small group work, in which students are encouraged to
interact with each other and the professor.

e Perspectives options, in which non-legal perspectives inform a
more nuanced appreciation of the law.

o Written work, both traditionally legal versions (memos, etc.)

and academic papers.

Directed research papers

Moots

Visiting faculty program

Combined degrees

Perspectives on law

Professional ethics

Courses on legal research and writing

Elective courses.

Fostering Intellectual and Research Communities:

In accordance with the goal of providing a liberal education as well as a professional
education in law, all Canadian law schools strive to foster intellectual and research
communities. In part this is accomplished through the development of seminars,
conferences, and workshops on legal and other topics. But increasingly, law schools
have created organized research units, institutes or centres (ORUS) organized around
subject areas or themes. These ORUs provide a focus for intellectual activity within the
institution, and foster the development of legal scholarship and critical inquiry amongst
both faculty and students.

Related to this is the growth of graduate legal education in Canada. A decade ago there
were relatively few graduate law programs in Canada. Today the majority of Canadian
law schools offer graduate education in law, often at the doctoral level. The emergence



of distinct Canadian graduate education in law complements and reinforces the
development of a research culture at Canadian law schools.

A third, related development is the emergence of joint degree programs with other
disciplines. Most Canadian law schools now offer the opportunity for law students to
earn a graduate degree in another discipline while completing their law studies, thereby
contributing to the intellectual community within the law school.

Library and Other Facilities

The quality of the law library directly affects the quality of a legal education: well
organized superior collections, able support, and physical space in which to research,
reflect, and write, are essential for a successful legal education. Professional librarians
support teaching and research within the law faculty, and have established criteria and
standards within which to perform their responsibilities.

A law school needs more than books and the space to research: casual, but learned
conversations, the community necessary to foster a sense of professional allegiance,
and spaces in which to produce group projects are as important in coming to an
understanding of the legal system as having reference materials in a central location. A
law school should aspire to provide space in which students and faculty members can
gather and discuss legal issues: providing the forum for a scholarly community to
flourish. In addition, law schools further advance an intellectual environment and serve
as gathering places. Specifically, law schools regularly offer the opportunity for leading
members of the profession to meet and gather with faculty and students, through
speakers programs, information sessions and other related lectures.

Student Support Services:

It almost goes without saying that computer technology is becoming a central
component of legal practice, as well as a more effective teaching aid. Making these
technologies available, and effectively training both students and faculty members in
their use, is a necessary part of a contemporary legal education, in such an ever-
changing technical landscape.

Law students are, for the most part, aspiring professionals. To attract the best and the
brightest, more than mere academia is necessary. Career services are an essential
component of a law school bent on producing lawyers well-equipped to enter the
profession.

Given the unfortunate reality that many voices are marginalized, an adequate
representation of the voices should be encouraged both financially, as necessary, as
well as though institutional supports which make each law school a welcoming and
attractive environment. Canadian law schools strive for accessibility with strong financial
assistance and other support programs for admitted students.



(ii) skills of legal analysis, reasoning and problem solving; oral and
written communications; legal research; and other fundamental
skills necessary to participate effectively in the legal profession;

(i) understanding of the basic principles of public and private law;
and

(3) understand the law as a public profession calling for performance of
pro bono legal services.

The ABA standards then go on for eight chapters setting out the minimum requirements
for the organization and administration of a school, the program of legal education, the
qualifications, size, instructional role, responsibilities of and professional environment for
its faculty, admissions and student services, its library and information resources
including personnel and the collection, and its minimum physical facilities.

In addressing the program of legal education the ABA standards state:
Standard 301. OBJECTIVES
(a) A law school shall maintain an educational program that prepares its
students for admission to the bar, and effective and responsible participation in
the legal profession.
(b) A law school shall ensure that all students have reasonably comparable
opportunities to take advantage of the school’s educational program, co-
curricular programs, and other educational benefits.
Standard 302. CURRICULUM

(a) A law school shall require that each student receive substantial instruction in:

(1)The substantive law generally regarded as necessary to effective and
responsible participation in the legal profession;

(2) Legal analysis and reasoning, legal research, problem solving, and
oral communication;

(3) Writing in a legal context, including at least one rigorous writing
experience in the first year and at least one additional rigorous writing
experience after first year;

(4) Other professional skills generally regarded as necessary for effective
and responsible participation in the legal profession; and

(5) The history, goals, structure, values, rules and responsibilities of the
legal profession and its members.

(b) A law school shall offer substantial opportunities for:



(1) Live-client or other real-life practice experiences, appropriately
supervised and designed to encourage reflection by students on their
experiences and on the values and responsibilities of the legal
profession, and the development of one’s ability to assess his or her
performance and level of competence;

(2) Student participation in pro bono activities; and

(3) Small group work through seminars, directed research, small classes,
or collaborative work.

In the American context, this approach provides a consistent template against which to
measure schools. In an environment of hundreds of schools it provides a highly
structured measurement tool to ensure minimum quality. It provides law schools with
arguments for funding within their university environments to meet the standards. It
recognizes that quality education is about both program content and learning
environment.

In the Canadian context, this approach may be significantly more onerous and intrusive
than is necessary given a much more limited number of schools, all located in university
settings, all government-approved and all relatively similar in quality. It could be
expensive to set up and administer.

COMMONWEALTH JURISDICTIONS
Australia, England and Wales, and New Zealand focus their attention on curriculum-
based requirements.

In both Australia and England and Wales the law degree can be a true undergraduate
degree, namely that students may enter it right out of high school. Often the law degree
is taken at the same time as another liberal arts or science degree. In some schools it
may also be taken following completion of an undergraduate degree.

AUSTRALIA
Typically the Australian jurisdictions provide that a degree will be accredited if it requires
completion of the equivalent of at least three years full-time study of law and a
satisfactory level of understanding and competence in the following areas of knowledge:

Criminal Law & Procedure

Torts

Contracts

Property

Equity

Company Law

Administrative Law

Federal & State Constitutional Law

Civil Procedure

Evidence

Professional Conduct.*

12 These are commonly known as the Priestley 11, named for the Chairman of the Committee that drafted
them.



In respect of each of these areas of knowledge, the rules in each jurisdiction include a
synopsis of the subject area in a schedule, which specifies a range of topics for each
area or, as an alternative, requires that topics, of such breadth to satisfy a more general
guideline, are taught. So, for example, under criminal law and procedure the academic
requirements might be stated as follows:

Criminal Law and Procedure

The definition of crime

Elements of crime

Aims of the criminal law

Homicide and defences

Non-fatal offences against the person and defences
Offences against property

General doctrines

Selected topics chosen from:

attempts

participation in crime

drunkenness

mistake

strict responsibility.

9.  Elements of criminal procedure. Selected topics chosen from:
- classification of offences

- process to compel appearance

- balil

- preliminary examination

- trial of indictable offences.

ONOGORWNE

OR
Topics of such breadth and depth as to satisfy the following guidelines.

The topics should provide knowledge of the general
doctrines of the criminal law and in particular examination of
both offences against the person and against property.
Selective treatment should also be given to various
defences and to elements of criminal procedure.™

England and Wales

The Law Society and the General Council of the Bar are authorised to prescribe
gualification regulations for those seeking to qualify as solicitors or barristers. They have
indicated that they will “recognise a course of study leading to the award of an
undergraduate degree” if it satisfies the requirements as set out in their 2002 Joint
Statement issued by the Law Society and the General Council of the Bar on the
Completion of the Initial or Academic Stage of Training by Obtaining of an
Undergraduate Degree (Joint Statement).

13 Christopher Roper, (with input from the CALD Standing Committee on Standards and Accreditation),
Standards for Australian Law Schools: Final Report (Council of Australian Law Deans, March 2008) p.78.



The statement includes both resource and program of instruction components,
addressing learning resources (includes human resources, physical resources, and
student supports), the requirement that the institution granting the degree has such
authority granted by the Privy Council, the length and structure of the course of study,
standards of achievement expected of students (knowledge and skills), the knowledge
and general transferable skills (there is significant overlap between the standards and
the knowledge and transferable skills) and the content or coverage of the course of

study.

The content or coverage, referred to as the Foundations of Legal Knowledge, is

a.
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Public law, including Constitutional Law, Administrative Law and Human
Rights

Law of the European Union

Criminal Law

Obligations, including Contracts, Restitution and Tort

Property Law

Equity and the Law of Trusts

In addition, training in legal research.

The remaining half-year in law must be achieved by the study of legal
subjects. A legal subject means the study of law broadly interpreted.

The required knowledge and general transferable skills are articulated as
Knowledge

Students should have acquired —

1

Knowledge and understanding of the fundamental doctrines and principles
which underpin the law of England and Wales patrticularly in the Foundations
of Legal Knowledge.

A basic knowledge of the sources of that law, and how it is made and
developed; of the institutions within which that law is administered and the
personnel who practise law.

The ability to demonstrate knowledge and understanding of a wide range of
legal concepts, values, principles and rules of English law and to explain the
relationship between them in a number of particular areas.

The intellectual and practical skills needed to research and analyse the law
from primary resources on specific matters; and to apply the findings of such
work to the solution of legal problems.

The ability to communicate these, both orally and in writing, appropriately to
the needs of a variety of audiences.

General Transferable Skills

Students should be able —

1
2

B W

To apply knowledge to complex situations.

To recognise potential alternative conclusions for particular situations, and
provide supporting reasons for them.

To select key relevant issues for research and to formulate them with clarity.
To use standard paper and electronic resources to produce up-to-date
information.



5 To make a personal and reasoned judgement based on an informed
understanding of standard arguments in the area of law in question.

To use the English language and legal terminology with care and accuracy.
To conduct efficient searches of websites to local relevant information; to
exchange documents by email and manage information exchanges by email.
8 To produce work-processed text and to present it in an appropriate form.
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New Zealand
In New Zealand the only requirements state that as a part of a law degree a candidate
for admission as a barrister and solicitor must have passed the following subjects, with
the content very generally prescribed:

The Legal System

Contracts

Torts

Criminal Law

Public Law

Property Law

Legal Ethics.



